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OPINION

Background

Mr. Caldwell is a general contractor who built the homes in the Impala Estates
Subdivision where Plaintiffs homeislocated. He, hiswife, and their two children moved into one
of the last houses built in this subdivision. Impala Estates was completed at the end of 1994 or the
beginning of 1995.

Plaintiffssued Defendant in November of 1999, claiming that during the construction
and development of Blue Grass, aneighboring property development, Defendant denuded the land
atering water runoff and causing Plaintiffs’ property to flood numeroustimes. The casewastried
before ajury in October of 2002.

At trial, Mr. Caldwell testified that before he built Impala Estates, he never saw any
water problems with his property. He explained that when he developed Impala Estates, the
surrounding land consisted of scattered houses, woods, and grassy areas.

Mr. Caldwell testified that in early 1997, the property at the corner of Hart Road and
Blue Grass Road was purchased by John Murphy and the land was developed into the Heartland
Subdivision (“Heartland”). Mr. Caldwell testified that during the development of Heartland, “[t]hey
denuded and stripped off all thetrees, grass, growth on that 10to 11 acres of ground, built aroad in
here and started building houses.” He stated: “ The problem that | had with Heartland Subdivision
building this subdivision was that they came in and they stripped 10 acres of ground and didn’t do
anything to stop the water flow off of it.”

Mr. Caldwell testified that hisfamily suffered their first flood on June 14, 1997. He
stated that his home had approximately 32 to 34 inches of water in the basement from thisflood and
that the water damaged automobiles and personal itemsinside the garage including weapons, tools,
alawnmower, refrigeratorsin the garage, food in the refrigerators, a heat and air unit, and a water
heater. Mr. Caldwell further testified that thisflood knocked down awall and door, and entered the
living space destroying furniture, pictures, and clothing.

Plaintiffssued theHeartland devel opersandin Juneof 1999, Plaintiffsand Heartland
reached an agreement and settled the case for $82,500 paid to Plaintiffs. Aspart of that settlement,
Heartland increased the size of their detention basin and Plaintiffs released Heartland from both
temporary and permanent nui sances and granted Heartl and apermanent easement to flood Plaintiffs
property. Mr. Caldwell testified that before Heartland increased their detention basin,

[i]t didn’t take much rain. It didn’t seem to take much rain at that time to have a

flood event at our home, whether it was, you know, 3, 4, 5 inchesin thedriveway to
where my drains were handling the water that came to having 34 to 36 inches of
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water into our home, crashing down our garage doors, damaging the garage, again,
of course, the interior of the house.

Mr. Caldwell testified that since Heartland enlarged its basin, Plaintiffs have not been flooded by
Heartland.

At about the same time Plaintiffs settled with Heartland, Blue Grass was being
constructed east of Heartland. Mr. Caldwell testified that after Heartland enlarged their basin, his
family got flooding “from an 18-inch pipe that was protruding through the berm, the back side of the
berm of the detention basin at Heartland.” Mr. Caldwell testified that the water from the 18-inch
pipe was coming from Blue Grass.

Mr. Caldwell testified that “the fourth significant flooding of our home” occurred on
June 24, 1999. He stated that “[t]his [flood] water appeared to be coming from that same pipe ...
coming from Blue GrassHeights Subdivision.” Mr. Caldwell testified that they al so suffered floods
on July 6; July 7; July 10; July 12; and July 14, of 1999; and on July 3, 2002. He stated: “Those
were the horrific floods that we received from all the additional storm waters coming from Blue
Grass Heights.”

When asked how the floods affected the use and enjoyment of their home, Mr.
Caldwell stated:

Y ou know, we couldn’t go anywhere. We couldn’t do anything hardly. Every time
it rained we had to be at home, or at least | had to be at home to make sure that the
necessary items were picked up, put up into what | call the dry zone. Of course, |
would haveto leave work at thetimeto doit. Asl stated also that, you know, alot
of timesthe floods came at night....And, you know, just having to go livelike that,
not to have the use of your home and worrying about it raining and flooding your
house, was just - - you know, it was a horrific event that we had to live with.

Mr. Caldwell testified that he contacted Knox County (“the County”) and complained
and also wrote letters to Congressman Duncan. He testified that, apparently in response to his
complaints, the County installed a storm drainage easement ditch some time before June 14, 2000.
Mr. Caldwell stated:

Now all the water that comes from Blue Grass Subdivision runs down the ditch line
and runsinto thispipeand iscarried off through the new 30-inch pipethat the county
putin....[U]puntil our latest flood event of July of 2002, it’ scarried off all thewater.
The flooding events at our home have been very minute, if any....And so the ditch
is something that we thought we were finally relieved of any and al flooding, Blue
Grass, Heartland, or anybody else. Apparently that did not - - or apparently it was
not the truth.



Mr. Caldwell testified that by the later part of 1999,

wewere pretty confident that our flood problemswere dissipated, and we started the
construction project in the basement of thehome. And inthe processof thisl had an
architect draw some pictures of plansup of the construction of the basement, how we
weregoing to redesignit, that in fact in the event of aflood event that the money that
we were about to spend was not going to get ruined. So we had to take some
precautionsin that aspect that | spent - - or | should say we spent severa thousands
of dollarsto protect the heated square footage of our home.

| knew there was no way to fix the garage to where | could stop the
water, but | did fix theinside that | could mitigate the water. .. had the concrete floor
in the garage scored...new block walls installed...[and] anchored to the existing
concrete floor with reinforcing barb...poured those block walls full of
concrete...installed a waterproof or watertight door into the wall of this wall
separating the garage and my home, poured it full of concrete in the
frame...waterproofed both sides of that block wall with Dam Tite, which is a
waterproofing substancethat they useon TV A dams...used aproduct called Ugly...a
paint product that you paint on both sides of the wall to mitigate water from
penetrating it.

Mr. Caldwell testified that the renovations cost approximately $60,000 or $65,000. He then stated:
“Unfortunately, weflooded again. We had an horrific flood situation that came on or about July 3rd
of [2002].” Hetestified that during this flood,”[t] he garage doors were broken, knocked off their
tracks. A motorcyclethat wasinthe garagewasunder water ...” and thefamily’ s pet ferret who was
in acage in the garage drowned.

Mr. Caldwell testified that in hisopinion, hishomeisworth approximately $190,000
to $200,000, but that the fair market value of the home with the flooding problem is only $105,000
or $110,000. Healsotestified that hishomewasworth $100,000 after the 1998 floods, the last flood
for which Plaintiffs sued Heartland, and that his house now isworth approximately $110,000. Mr.
Cadwell explained that his house is worth more now than it was after the 1998 floods, even with
the flooding, because he did not finish off the basement until late 2000, or early 2001.

Anexhibit introduced at trial showsthat Plaintiffsclaimed damages of $2,782.50 for
repairs, $650 for personalty, and $388 for incidental damages for the 1999 floods. The exhibit also
documents damagesin each of these categoriesfor the 1998 floods. Further, the exhibit showsthat
Paintiffsclaimed structural damagesintheamount of $27,692. Mr. Caldwell testified that they sued
Heartland for the floods that occurred in 1997 and 1998, and admitted that the amount of damages
Plaintiffs asked for in the lawsuit against Defendant is the same amount they claimed in the lawsuit
against Heartland. Mr. Caldwell testified that they didn’t actually receive $82,500 when they settled
with Heartland because they had coststo litigate.



When asked about the July 2002 flood, Mr. Caldwell admitted that it could havebeen
Blue Grass, or Heartland, or therest of the watershed that caused thisflood. He admitted that hedid
not know if the Heartland detention basin had overflowed and caused thisflood. Mr. Caldwell also
admitted that not all of the water from Blue Grass drains toward his property. He claimed that the
drains in his driveway can handle “every normal rainfall that there is as long as | don’t get any
additional waters coming from somewhere else.”

James Bauman, a registered civil engineer who specializes in the field of surface
water hydrology, testified asPlaintiffs' expert witness. Mr. Bauman explained that “[s]urface water
hydrology is the study of the flow of surface water from a given watershed for the purpose of
designing permanent drainage structures,” and that a watershed is an area “from which water is
flowing away. Water flows from high to low.” Mr. Bauman testified that “[t]he numbers that are
associated with engineering design storms are an indication of the average return frequency of that
storm. Typically they arelarger and larger in numerical value. A one-year storm is the storm that
on average statistically is expected to occur every year.” Mr. Bauman explained that this does not
mean that aten-year storm happens only once every ten years. He explained that it is possible to
have two ten-year stormsin one week.

Mr. Bauman performed a study in January of 2002, of the flooding problems
experienced by Plaintiffsin 1999. Mr. Bauman testified that he had previously done work in the
Heartland Subdivision and explained that there were changes in the area since that time stating:

What wasdifferent, though, wasthe new development inthe Blue GrassHeightsarea
in June and July of 1999. Blue Grass Heights was developed, that is, the street was
installed, the curb inlets, the underground storm water system. The detention basin
for Blue Grass Heightswas constructed in Juneand July of 1999. But theresidences
themselves were under construction in the subdivision at that time. And the
subdivision had been cleared. There was alot of exposed earth, alot of building
materials. Many of the homes in this area of the Blue Grass Heights were under
construction at the time....[D]uring development an open piece of ground like that
isvery vulnerable. A large storm event will quickly produce a very high volume of
water. It has atendency to carry alot of the silt and sediment. Soit'savery, very
touchy time during development of the site.

Mr. Bauman explained his findings, stating:

When | looked at it for the conditions that existed in June and July of 1999 when
[Blue Grass| was under construction, | found that there was significant runoff even
for small-intensity storms and that these runoffs would be very quickly collected by
the existing detention basin. But because the detention basin hereisdesigned for the
subdivision after it's done, it was easy to kind of overpower it there with the
floodwaters coming off the site during construction, because, again, when the
construction issupposed to be completed, that subdivisionis supposed to havelawns
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and treesand shrubsand all kinds of different vegetation that would, you know, help
slow down the flow of water leaving the site. But during construction it was very
easy even for asmall storm to quickly fill the basin with alot of muddy water.

Mr. Bauman opined that Blue Grass was the source of the flood waters in June and
July of 1999. He further opined that these floods occurred because “[t] he subdivision was under
construction at the time. The ground was stripped. It just simply was not able to hold back the
watersfromtherainfall events. Thewatersquickly drained to the detention basininthesubdivision,
and then they flow in the pipe underground to the discharge point.” Mr. Bauman explained:

[W]hen the capacity to carry the water in the ditch on each side of Hart Road is
overpowered, water just flows across and ultimately ends up downgradient in the
front yard of the [Plaintiffs'] property and, unfortunately, finds its way into their
driveway and into their basement.

But that’ s the path of the floodwatersfrom the detention basinin Blue Grass
Heights.

Mr. Bauman opined that in 1999, Heartland was not flooding the Plaintiffs' property
because Heartland had significantly enlarged their basin and “aso changed the location of their
outfall structures.” Mr. Bauman explained:

The primary spillway for the Heartland Road Subdivision is piped underground to
the pipe on the east side of Hart Road, and it also continues underground below Hart
Road and then continues underground to a point downgradient of the [Plaintiffs']
home. Sotheeffect of thisisthere’ savery clear separation in the floodwaters. The
water that you seeintheditch along the east side of Hart Road, there’ sonly one place
for that to come from, and that is from the Blue Grass Heights, because the water
from the Heartland basin never flows above ground.

Mr. Bauman opined that Plaintiffs flooded in 2002, because “[t]his storm event in
July of 2002 isavery largerainfall event.” He opined that this storm would “probably have been
something in the order of 500-, maybe 1,000-year return period storm. Very large event.” Mr.
Bauman explained it is not feasible to design a detention basin to handle such a storm and is not
economically possibleto foresee such astorm event. Hestated: “ If the engineering community were
required to try to abate runoff from development for storm events of this size, you' d never be able
to build anything. It’ sjust not economically feasible.” Mr. Bauman opined that Blue Grasswas not
the sole contributor to the flood waters in the 2002 storm. Instead, he testified that the waters came
from avariety of sources. Mr. Bauman further stated he would be surprised if the Heartland basin
had not overflowed during the 2002 storm, as the Heartland basin will hold up to aten-year storm
and the 2002 storm was much larger than a ten-year storm.



Mr. Bauman opinedthat it isnot possiblefor Blue GrassHeightsto abatetheflooding
onto Plaintiffs’ property. However, he opined that the roadside ditch along the east side of Hart
Road that was enlarged by the County has helped to abate some of the flooding. Mr. Bauman aso
testified that “[tlhe basin that exists in Blue Grass Heights is properly designed for the
postdevel opment land use condition which they evaluated. But that was not the condition that was
present in June and July of 1999 when the subdivision was stripped and under construction.” Mr.
Bauman testified that Blue Grassiscloseto being complete and stated:” | would expect that oncethe
yards come in and shrubs are planted and trees are planted and Blue Grass Heights Subdivision
beginsto, you know, really grow and catch on and establishitself, | would expect the existing system
towork well, yes.” Mr. Bauman opined that with the subdivision aimost complete and the ditch the
County put in, the flooding threat is “substantially reduced.”

Mr. Bauman admitted that he did not look at the total watershed for Plaintiffs
property, just at Blue Grass and Heartland, and admitted that thereisawholelot moreland and other
neighborhoods in this watershed. Mr. Bauman opined that the 1997 and 1998 floods were caused
by Heartland. Mr. Bauman testified that he blames Blue Grass for the 1999 floods only.

Stuart N. Henry, aregistered civil engineer specializing in “hydrology, site design,
[and] flooding issues’ testified as Defendant’s expert witness. Mr. Henry testified he performed
studies on the flooding Plaintiffs experienced in 1997, 1998, and 1999. Mr. Henry explained that
the watershed that drains to Plaintiffs property is approximately 47 acres and that Blue Grass
comprises only four to four and a half acres of that, or less than 10%.

Mr. Henry opined that for two-year and five-year storms, the Blue Grass post-
development runoff of water with the detention basin that existsis equal to the pre-devel opment
runoff, and that for aten-year, 25-year, and 100-year storm, the post-devel opment runoff iseven less
than the pre-development runoff. Mr. Henry opined that Blue Grass did not contribute to the 1998
and 1999 floods, “any more than the predevelopment or undevel oped site would have.”

After presentation of the evidence, the jury reached its verdict and a judgment was
entered on December 12, 2002, in accordance with the verdict. The jury found Defendant “100%
liable to the Plaintiffs for a temporary flooding nuisance only, in 1999 only ...” and awarded
Plaintiffs $3,820.50 in damages. Plaintiffsfiled amotion for amendment of judgment and additur,
or for anew trial, which the Trial Court denied by order entered September 22, 2004. Plaintiffs
appedl to this Court.

Discussion

Although not stated exactly assuch, Plaintiffsrai sethreeissueson appeal: 1) whether
there is material evidence to support the jury’s verdict of a temporary nuisance, rather than a
permanent nuisance; 2) whether for a nuisance to be considered abated, Defendant must take the
necessary steps on Defendant’ s own property; and, 3) whether thereis material evidence to support
the amount of the jury’ s award for damages.



“Findingsof fact by ajuryincivil actionsshall beset asideonly if thereisno material
evidence to support the verdict.” Tenn. R. App. P. 13(d). Asour Supreme Court has explained:

It is the time honored rule in this State that in reviewing ajudgment based
upon ajury verdict the appellate courts are not at liberty to weigh the evidence or to
decidewherethe preponderancelies, but arelimited to determining whether thereis
materia evidenceto support theverdict; andin determining whether thereismaterial
evidence to support the verdict, the appellate court is required to take the strongest
legitimate view of al the evidence in favor of the verdict, to assume the truth of all
that tendsto support it, allowing all reasonableinferencesto sustain the verdict, and
to discard al to the contrary. Having thus examined the record, if there be any
materia evidenceto support theverdict, it must be affirmed; if it were otherwise, the
parties would be deprived of their constitutional right to trial by jury.

Crabtree Masonry Co., Inc. v. C & R Constr., Inc., 575 SW.2d 4, 5 (Tenn. 1978).

Wefirst consider whether thereis material evidence to support the jury’ sverdict of
atemporary nuisance. This Court discussed nuisance in Clabo v. Great American Resorts, Inc.,
stating:

“A nuisance has been defined as anything which annoys or disturbs
the free use of one's property, or which renders its ordinary use or physical
occupation uncomfortable.” Patev. City of Martin, 614 S\W.2d 46, 47 (Tenn. 1981).
A nuisanceiseither temporary or permanent and thelaw in Tennesseeiswell settled
as to the proper measure of damages for each category.

A temporary nuisance is defined as:

[one] which can be corrected by the expenditure of 1abor or money .
... Where the nuisance is temporary, damages to property affected
by the nuisance are recurrent and may be recovered fromtimeto time
until the nuisanceis abated. “ The measure of such damages|is] the
injury to the value of the use and enjoyment of the property, which
may be measured to alarge extent by therental value of the property,
and extent that rental value is diminished.”

Id. at 48 (citations omitted). Accord, e.g., Nashville v. Comar, 88 Tenn. 415, 12
S.W. 1027, 1030 (1890); Harman v. Louisville, New Orleans & Texas R.R. Co., 87
Tenn. 614, 11 SW. 703, 704 (1889); Pryor v. Willoughby, 36 SW.3d 829, 831
(Tenn. Ct. App. 2000); Hayesv. City of Maryville, 747 S.W.2d 346, 350 (Tenn. Ct.
App. 1987); City of Murfreesboro v. Haynes, 18 Tenn. App. 653, 82 S.W.2d 236,
238 (1935).



A permanent nuisance is one that is “presumed to continue
indefinitely, and is at once productive of all the damage which can ever result from
it....” Caldwell v. Knox Concrete Prods., Inc., 57 Tenn. App. 393, 391 SW.2d 5,
11 (1964). The proper measure of damages for a permanent nuisanceis “the injury
to the fee or permanent value of the property . . ..” Louisville & Nashville Terminal
Co. v. Lellyett, 114 Tenn. 368, 85 S.W. 881, 890 (1905). Accord, e.g., Harman, 11
S.W. at 704; City of Murfreesboro, 82 SW.2d at 238.

As this Court has noted, neither definition of nuisance is entirely
satisfactory because “nearly every nuisance could be abated by the devotion of
enough time and money to it; and a permanent improvement to property may, in
conjunction with the forces of nature, cause harm only periodically.” Kearney v.
Barrett, No. 01-A-01-9407-CH-00356, 1995 WL 1690, at *2, 1995 Tenn. App.
LEXIS 4, at *5 (Tenn. Ct. App. Jan. 4, 1995), appl. perm. appeal denied April 24,
1995. It is helpful to look, as did older Tennessee cases, at “whether the harm
resulted from reasonable and lawful operations on the defendant’s property . . . (as
opposed to negligent) and still interfered with the use and enjoyment of the plaintiff’s
property ...." 1d. If thedamagesresulting from the nuisance are dueto thefact that
thedefendant is “negligently operating its property so asto unnecessarily create the
damage” and it iswithinthe defendant’ s power to operatein anon-negligent manner,
then the nuisance is temporary. Robertson v. Cincinnati, New Orleans & Texas
Pacific Ry. Co., 207 Tenn. 272, 339 SW.2d 6, 8 (1960). If, on the other hand, “the
operation is done with due care considering the use thereof, and it is not
contemplated that any change in operation will be made, the damage is per manent
and the proper measure of damageistheinjury tothefee.” Butcher v. Jefferson City
Cabinet Co., 59 Tenn. App. 59, 437 S.W.2d 256, 259 (1968) (emphasisin original).

Clabo v. Great American Resorts, Inc., 121 SW.3d 668, 671-72 (Tenn. Ct. App. 2003).

Although Plaintiffs’ expert, Mr. Bauman, opined that it isnot possiblefor Blue Grass

to abate the flooding onto Plaintiffs property, he also opined that the roadside ditch that was
enlarged by the County has hel ped to abate some of the flooding, and testified that “[t]he basin that
existsin Blue GrassHeightsis properly designed for the postdevel opment land use condition which
they evaluated.” Mr. Bauman further testified that Blue Grassis closeto being complete and stated:
“1 would expect that once the yards come in and shrubs are planted and trees are planted and Blue
Grass Heights Subdivision begins to, you know, really grow and catch on and establish itself, |
would expect the existing system to work well, yes.” Mr. Bauman opined that with the subdivision
amost complete and the ditch the County put in, the flooding threat is * substantially reduced.” In

addition, Mr. Caldwell testified:

Now all the water that comes from Blue Grass Subdivision runs down the ditch line
and runsinto thispipeandiscarried off through the new 30-inch pipethat the county
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putin....[U]puntil our latest flood event of July of 2002, it’ scarried off all thewater.
The flooding events at our home have been very minute, if any.

Asfor theJuly 2002 flood, Mr. Caldwell admitted that it could have been Blue Grass,
or Heartland, or the rest of the watershed that caused this flood, and admitted that he did not know
if the Heartland detention basin had overflowed and caused thisflood. Mr. Caldwell also admitted
that not al of the water from Blue Grass drains toward his property. Mr. Caldwell testified that
Heartland, not Blue Grass, was responsible for the 1997 and 1998 floods. This was confirmed by
Mr. Bauman, Plaintiffs expert, who testified he holds Blue Grass responsible for the 1999 floods
only.

Mr. Bauman also testified about the 2002 storm and opined that Plaintiffsflooded at
that time, because “[t]his storm event in July of 2002 is avery large rainfall event.” Mr. Bauman
opined that this storm would * probably have been something in the order of 500-, maybe 1,000-year
return period storm. Very large event.” Mr. Bauman explained it is not feasible to design a
detention basin to handle such a storm and is not economically possible to foresee such a storm
event. He stated: “If the engineering community were required to try to abate runoff from
development for storm events of this size, you'd never be able to build anything. It's just not
economically feasible.” Mr. Bauman further opined that Blue Grass was not the sole contributor to
the flood waters in the 2002 storm. Instead, he testified that the waters came from a variety of
sources. Mr. Bauman testified he would be surprised if the Heartland basin had not overflowed
during the 2002 storm, as the Heartland basin will hold up to aten-year storm and the 2002 storm
was much larger than aten-year storm. Mr. Caldwell admitted that as part of Plaintiffs settlement
of their lawsuit with Heartland, Plaintiffs gave Heartland a permanent easement to flood their

property.

Plaintiffsarguethat thejudgment shoul d bereversed because“ the evidence presented
tothejury supportedthe Plaintiffs’ allegation that the Defendant created and maintai ned apermanent
nuisance.” While the evidence may well have supported a jury finding that this was a permanent
rather than atemporary nuisance, that does not resolve the question before usin this appeal of the
jury’sverdict. Theissue before usis not whether the evidence supports a finding of a permanent
nuisance but instead whether thereis material evidenceto support thejury’ sfinding and verdict that
there was atemporary nuisance rather than a permanent nuisance.

The jury was presented with material evidence showing that Blue Grass was
responsible only for the 1999 floods, which occurred during the Blue Grass construction, and that
Plaintiffs had suffered only oneflood sincethat time. Both Mr. Caldwell and Mr. Bauman admitted
Blue Grasscould not solely beheld responsiblefor the 2002 flood. Mr. Caldwell admitted that water
could haveovertopped the Heartland detention basin during the 2002 storm, and that Heartland hol ds
apermanent easement that allows Heartland to flood Plaintiffs' property. The evidence shows that
since the County enlarged the roadside ditch some of the flooding has been abated and Mr. Bauman
testified that once Blue Grass is complete and the vegetation grows in, the existing system should
work well. The jury was presented with Mr. Henry’ s testimony that in his opinion the Blue Grass
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post-development water runoff for two-year and five-year storms is equal to the pre-development
runoff, and that for aten-year, 25-year, and 100-year storm the post-development runoff would be
even less than the pre-development runoff. There was material evidence presented to the jury for
it to find that the nuisance was temporary and, that the nuisance not only could be abated, but, had
been abated, except for the very unusua 500 or 1000-year storm and flood for which Plaintiffs
expert, Mr. Bauman, did not hold Defendant responsible. We affirm the jury’s verdict of a
temporary nuisance.

We next consider whether for the nuisance to be considered abated, Defendant must
have taken steps on Defendant’ s own property. Plaintiffs argue that “[f]or a nuisance to be abated,
it must be abated on the Defendant’ s property.” However, Plaintiffs admit that no Tennessee case
exists“directly holding thisopinion ...." Instead, Plaintiffs cite to several caseswherein this Court
and our Supreme Court have found that specific defendants could have taken specific stepsto abate
a particular nuisance.

Wefirst notethat in the case at hand, Defendant has taken stepsto abate the nuisance
on Defendant’ s property. Mr. Bauman opined that the 1999 floods occurred because “[Blue Grass|
was under construction at thetime. Thegroundwasstripped.” Mr. Bauman testified that Blue Grass
is close to being complete and stated: “1 would expect that once the yards come in and shrubs are
planted and trees are planted and Blue Grass Heights Subdivision begins to, you know, really grow
and catch on and establishitself, | would expect the existing system to work well, yes.” Mr. Bauman
opined that with the subdivision almost compl ete and the ditch the County put in, theflooding threat
is “substantially reduced.”

In addition, both Plaintiffs expert and Defendant’s expert agree that Blue Grass
constitutesonly asmall portion of thewatershed that drains onto Plaintiffs’ property. Assuch, Blue
Grass can take stepsto abate only the flood waters coming from Blue Grass. Blue Grass has no duty
to take steps to abate flood waters coming from other areas of the watershed.

The evidence showsthat Defendant hastaken steps on Defendant’ s property to abate
the nuisance, in part, by completing construction and planting grass, shrubs, and trees, and, in part,
by constructing an underground storm water system and a detention basin that Plaintiffs' expert
testified “is properly designed for the postdevel opment land use condition which they evaluated.”
The evidencealso showsthat Blue Grass has neither the duty nor the ability to control all of the non-
Blue Grasswatershed that drains onto Plaintiffs property. In addition, the evidence showsthat the
roadside ditch that the County enlarged has contributed to abating the flooding. We declineto hold
that the only way for adefendant to abate anuisanceis by that defendant taking stepsto do so onthe
defendant’ sproperty. Weholdthat evenif Plaintiffs’ position wasthelaw, Defendant did take steps
on its property to abate the nuisance.

Finally, we consider whether thereis materia evidenceto support the amount of the

jury’ saward for damages. Aswe have aready affirmed the jury’ sverdict of atemporary nuisance,
we look to see the proper measure of damages for temporary nuisance. For atemporary nuisance,
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“[t]he measure of such damages|is| theinjury to the value of the use and enjoyment of the property,
which may be measured to alarge extent by the rental value of the property, and extent that rental
valueisdiminished.” Clabo, 121 SW.3d at 671 (citation omitted).

Anexhibit introduced at trial showsthat Plaintiffsclaimed damages of $2,782.50 for
repairs, $650 for personalty, and $388 for incidental damages for the 1999 floods. The exhibit also
documents damagesin each of these categoriesfor the 1998 floods. Further, the exhibit showsthat
Paintiffs claimed structura damages in the amount of $27,692. Mr. Caldwell testified that they
earlier sued Heartland for the floods that occurred in 1997 and 1998, and admitted that the amount
of damages Plaintiffs sued for in the current lawsuit isthe same amount they claimed in their earlier
lawsuit against Heartland, which Plaintiffs settled. Mr. Caldwell testified that they didn’t actually
receive $82,500 when they settled with Heartland because they had costs to litigate. The jury
awarded Plaintiffs damages in the amount of $3,820.50, which isthe total of the claimed damages
for repairs, personalty, and incidentalsfor the 1999 floods. Therewas material evidence to support
thejury’ saward of damagesin the amount of $3,820.50. Assuch, we affirm the award of damages.

Conclusion
The judgment of the Trial Court is affirmed, and this cause isremanded to the Trial

Court for collection of the costs below. The costs on appeal are assessed against the Appellants,
George R. Caldwell, Jr. and Angie R. Caldwell, and their surety.

D. MICHAEL SWINEY, JUDGE
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